I, CLARENCE ANDERSON III, do hereby make the following declaration under penalty of perjury
pursuant to 28 U.S.C. § 1746:
TO THE HONORABLE, THE JUDGE ADVOCATE GENERAL OF THE AIR FORCE
Issue Presented
L
DID NEWLY DISCOVERED EVIDENCE OF A CONGRESSIONAL RESPONSE FROM THE
CONVENING AUTHORITY PRESCRIBING THE MILITARY JUDGE'S AUTHORITY
DURING A POST-TRIAL ARTICLE 39(A) SESSION, THAT WOULD AFFIRM AND
SUBSTANTIATE THE DEFENSE'S ARGUMENT THAT THE MILITARY JUDGE'S POWERS
WERE NOT LIMITED PURSUANT TO M.R.E. 412 DURING THE POST TRIAL ARTICLE
39(A) SESSION, WHEREAS THE APPOINTED MILITARY JUDGE AND CONVENING
AUTHORITY REFUSED TO EXERCISE THAT AUTHORITY PRESCRIBED IN THE
GOVERNMENT'S CONGRESSIONAL RESPONSE, UNFAIRLY PREJUDICED THE
ACCUSED, AND WARRENT A NEW TRIAL UNDER UCMJ ARTICLE 73, 10 U.S.C. § 873?
Statement of the Case

Between 20 and 22 April 2015, contrary to my pleas, I was convicted of one specification of
sexually assaulting my wife, one specification of abusive sexual contact, one specification of
aggravated assault, one specification of assault, one specification of wrongfully communicating a
threat, and one specification of kidnapping by confining my wife in our bathroom for a number of
minutes in violation of Articles 120, 128, and 134, UCMIJ and 10 U.S.C. §§ 920, 928, 934 (2012). The
military judge sentenced me to 42 months confinement and a dismissal.

Subsequently, an Assignments of Error (AOE) and a Grostefon brief were submitted to the Air
Force Court of Appeals (see 29 September 2016 Defense Appellate Brief and 4 October 2016 Motion to
Attach Documents to A.F. Ct. Crim App). My appeals and petition for a new trial were denied by the
Air Force Court of Criminal Appeals and my conviction and sentence were affirmed (see 31 May 2017
decision from the 4. F Ct. Crim App).

Statement of Facts

In the congressional inquiry that followed the revelation that Mr. John Madden, a witness who



testified in the preliminary hearing, was paid $10,000 by the victim's mother before he testified, Major
General Thomas W. Bergeson, Secretary of the Air Force Legislative Liaison (SAF/LL), informed
Congresswoman Martha Roby that the convening authority had ordered a post trial hearing in this case.
(see attached September 2015 congressional from Congresswoman Roby) (see attached October 2015
response from SAF/LL). General Bergeson prescribed under Air Force vested authority from the
convening authority, “This hearing will take testimony and evidence to determine if this post-trial
information impacted the validity of the court martial results. The military judge also may rule on any
motions the defense counsel submits.” (/d.) The government's response to the Congressional was not
provided to my Defense Counsel at the time of the post-trial Article 39(a) session, and was only
obtained by a witness tangentially related to the case upon receipt from Congresswoman Roby's office
approximately four months after the post-trial proceedings. (see attached affidavit from Beatrice
Anderson). Testimony adduced from the post-trial hearing confirmed the amount at issue was not
$10,000 but $100,000 in a potential bribe that impacted the veracity of testimony made during the trial.
(R. at 663).

With Mr. Madden still on the stand, my Defense sought to elicit testimony covered in the
M.R.E. 412 hearing in February 2015, to prove the allegations that warranted the post-trial Article
39(a) session and also to prove the allegations submitted in the congressional from Congresswoman
Roby. (R. at 754; 757). The military judge prohibited my Defense from discussing material topics we
wanted to cover on the record in the requested M.R.E. 412 hearing, and instead discussed the matter off
the record in two R.C.M. 802 hearings. (R. at 760-61). When my Defense repeatedly insisted that we
be allowed to develop the record with a proffer, even in a closed session, the military judge refused to
allow us to do so. (R. at 765; 786-787; 790-791; 795). The military judge stated, “I don't think I've been
authorized to do that. I think you could ask the convening authority for another post trial 39(a) session,

if that was appropriate. But right now, I don't think I have any evidence that would cause me to even



allow you to make a proffer on [M.R.E. 412] because there's been nothing tied to the issue that's been
given to me, which is to explore funding.” (R. at 787). The military judge ruled that he would not
“entertain follow-on motions or subsequent motions as part of this post-trial 39(a) session.” (R. at 806).
“I believe that that is outside the scope of this post-trial 39(a) session.” (R. at 807). The military judge
then directed my Defense to file a second motion for a new Article 39(a) session with the convening
authority to address Defense motions related to a motion for a new trial due to perjury and obstruction
of justice stemming from the M.R.E. 412 hearing. (Id).

Nevertheless, in his written post-trial 39(a) findings of fact and conclusions of law summary, the
military judge concluded that the evidence he would not allow my Defense to introduce on the record
would “not probably produce a substantially more favorable result for the accused.” (A.E. XXXVI at
4). However, the military judge failed to include in his post-trial 39(a) findings of fact and conclusions
of law summary, the material fact that he did not allow my Defense to elicit key testimony to confirm
the allegations that warranted the post-trial Article 39(a) session, and the judge also failed to include in
his summary that he directed my Defense counsel to file a second motion for a new Article 39(a)
session with the convening authority, even when advised by the government's trial counsel to do so.
The government's trial counsel stated, “I think that if there's something here that informs the defense
counsel that there is something 'fishy' with another matter, that that is something that at this stage, post-
authentication of the record of trial by the military judge, you need to take your findings of fact that
you will provide at the conclusion of this session, or at whatever time, take that and marry it with the
other issue and provide that to the convening authority for action.” (R. at 771). Unfortunately, the
record will show the military judge did not follow the government trial counsel's advice on including
these central trial issues in his post-trial 39(a) findings of fact and conclusions of law summary, and

| therefore failed to provide the convening authority with a complete and accurate summary of the issues.

On 15 January 2016, I followed the military judge's direction and submitted a second motion for
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a new Article 39(a) session with the convening authority. The motion specifically argued, “... in order
to provide additional context as to why the new evidence of payments from Dr. Horace to Mr. Madden
was significant and warranted a new trial for Maj Anderson.” (see 15 January 2016 Motion for a second
Article 39(a) session). On 23 February 2016, the convening authority subsequently denied my request
for a second 39(a) session to explore a good-faith legal basis to grant me a new trial (even though the
military judge directed my Defense counsel to file the motion). (see 23 February 2016 decision from
convening authority).

The convening authority subsequently affirmed my conviction and submitted my record to the
Air Force Court of Criminal Appeals. My appeals and petition for a new trial were denied by the Air
Force Court of Criminal Appeals and my conviction and sentence were affirmed (see 31 May 2017
decisions from the 4. F. Ct. Crim App). I have been in confinement since 22 April 2015.

Law and Analysis
L.

DID NEWLY DISCOVERED EVIDENCE OF A CONGRESSIONAL RESPONSE FROM THE
CONVENING AUTHORITY PRESCRIBING THE MILITARY JUDGE'S AUTHORITY
DURING A POST-TRIAL ARTICLE 39(A) SESSION, THAT WOULD AFFIRM AND
SUBSTANTIATE THE DEFENSE'S ARGUMENT THAT THE MILITARY JUDGE'S POWERS
WERE NOT LIMITED PURSUANT TO M.R.E. 412 DURING THE POST TRIAL ARTICLE
39(A) SESSION, WHEREAS THE APPOINTED MILITARY JUDGE AND CONVENING
AUTHORITY REFUSED TO EXERCISE THAT AUTHORITY PRESCRIBED IN THE
GOVERNMENT'S CONGRESSIONAL RESPONSE, UNFAIRLY PREJUDICED THE
ACCUSED, AND WARRENT A NEW TRIAL UNDER UCMJ ARTICLE 73, 10 U.S.C. § 873?

When it became evident during the post-trial Article 39(a) session that the victim and a key
witness both committed perjury during their testimony at a hearing sealed pursuant to M.R.E. 412, and
that my Defense intended to move for a new trial and to re-litigate the exclusion of evidence, the
government successfully argued that the military judge's powers were limited because the record had

been authenticated pursuant to R.C.M. 1102. (R. at 771-72). However, approximately two months prior

to the post-trial hearing, the government assured Congresswoman Roby, that the convening authority



ordered a post trial hearing to evaluate new material evidence of a $10,000 payment. The government
also assured Congresswoman Roby that the judge may rule on any motions my Defense counsel
submits (to include a motion for a new trial), thus the government concluded in the congressional
response, the judge's powers were rnot limited pursuant to R.C.M. 1102. (/d). Unfortunately, the
government deviated from vested guidance prescribed by law and also in its response to the
congressional, and allowed the government to determine the military judge was not given authority to
rule on any motion presented by my Defense (to include a motion for a new trial). “I don't think I've
been authorized to do that. I think you could ask the convening authority for another post trial 39(a)
session, if that was appropriate.” (R. at 787).

To be clear, when the government responded to Congresswoman Roby's inquiry in October
20135, the record was already authenticated in July 2015. In other words, in responding to the
congressional, the government knew the record was authenticated and acknowledged only the
convening authority had the authority to order a post-trial hearing post authentication of the record,
pursuant to the language found in R.C.M. 1102. “Based on this post-trial information, Lieutenant
General Nowland decided to delay signing the final action against Major Anderson and order a post-
trial hearing as requested by Major Anderson's Defense counsel.” (Id).

Also in responding to the congressional, the government acknowledged the convening authority
granted the military judge full authority prescribed by law to rule on any motions (to include a motion
for a new trial), and the government also acknowledged the military judge's powers were rot limited
pursuant to R.C.M. 1102, contrary to what was later argued at trial by the government. “The military
judge also may rule on any motions the defense counsel submits.” (/d).

The government's response to the congressional, substantiates my Defense's argument at trial
that the authentication language found in R.C.M. 1102(b)(2) only governed that the military judge may

order a post-trial hearing prior to the authentication of the record. The government's response to the



congressional, also substantiates my Defense's argument at trial that R.C.M. 1102(d) prescribes only
the convening authority may order a post-trial hearing post-authentication. And finally, the
government's response to the congressional, substantiates my Defense's argument at trial that R.C.M.
1102(e)(2) prescribes once the convening authority orders a post-trial hearing post-authentication, the
military judge shall take such action as appropriate. (R. at 772-73).

Unfortunately for my Defense, the government never provided my counsel its response to the
congressional inquiry from Congresswoman Roby in time for trial, nor did the government adhere to
the provisions prescribed in its close-held response to Congresswoman Roby, when the convening
authority considered matters for a second post-trial Article 39 (a) session and later, matters for
clemency. This materially prejudiced my Defense when it challenged the government's novel argument
that the military judge's powers were limited, because the record had been previously authenticated
pursuant to R.C.M. 1102.

As a result, the military judge, the convening authority, and the Air Force Court of Criminal
Appeals, were allowed to fatally and unfairly rule against the government's official prescription cited in
its response to Congresswoman Roby, therefore prohibiting my Defense from eliciting testimony to
prove the allegations in the congressional, thus unfairly and ultimately concluding that a $100,000
payment of benefits to a key witness prior to his testimony, would “not probably produce a
substantially more favorable result for the accused.” (Id).

Argument for a New Trial

Article 73, 10 U.S.C. § 873, which governs petitions for a new trial states, “At any time within
two years after approval by the convening authority of a court-martial sentence, the accused may
petition the Judge Advocate General for a new trial on the grounds of newly discovered evidence or
fraud on the court. If the accused's case is pending before a Court of Criminal Appeals or before the

Court of Appeals for the Armed Forces, the Judge Advocate General shall refer the petition to the



appropriate court for action. Otherwise the Judge Advocate General shall act upon the petition.”

Article 67(a)(2), 10 U.S.C. § 867(a)(2), which governs review by the Court of Appeals for the
Armed Forces states, “The Court of Appeals for the Armed Forces shall review the record in all cases
reviewed by a Court of Criminal Appeals which the Judge Advocate General orders sent to the Court of
Appeals for the Armed Forces for review.”

Governing rules and case law (R.C.M. 1210 and United States v. Scaff, 29 M.J. 60) (C.M.A.
1989), provide that three elements must be met in order to grant a new trial based on the discovery of
new evidence. First, the evidence was discovered after trial. Second, the evidence is not such that it
would have been discovered by the petitioner at the time of trial in the exercise of due diligence.
Finally, the newly-discovered evidence, if considered by a court-martial in the light of all the pertinent
evidence, would probably produce a substantially more favorable result for the accused.

The first element of Scaff [the evidence was discovered after trial] must first prove there is
tangible-credible evidence and secondly, that evidence was discovered after trial. In this case both parts
of the first element exist. The proof of the government's response to the congressional from
Congresswoman Roby is both factual and indisputable. (Id). This evidence, obtained by a witness
tangentially related to the case upon receipt from Congresswoman Roby's office after the post-trial
proceedings, is also both factual and indisputable. (/d). Therefore the evidence of the government's
response to the congressional, that neither my counsel nor I was made aware existed until after my
post-trial proceedings, is also factual and indisputable, thus the first element of Scaff is met.

The second element of Scaff’ [the evidence is not such that it would have been discovered by
the petitioner at the time of trial in the exercise of due diligence] is substantiated as the government's
response to the congressional was not made known to my counsel from the convening authority nor
was it submitted as discovery evidence from the government. The government's response to

Congresswoman Roby was submitted by and through the convening authority, presumably vetted



through the Judge Advocate General, and ultimately through the Secretary of the Air Force Legislative
Liaison (SAF/LL), thus the government was the sole gate keeper to this evidence. There was no other
reasonable way my counsel could have anticipated this evidence and therefore discovered it, short of
my counsel being told by the government, thus this evidence was not available to discover at the time
of trial even with the exercise of due diligence.

The third element of Scaff [newly-discovered evidence, if considered by a court-martial in the
light of all the pertinent evidence, would probably produce a substantially more favorable result for the
accused] is substantiated by the impact of all the material factors not afforded to my Defense by the
Constitution, to prove my innocence of all charges and to fairly and equitably challenge the
government's novel argument that the military judge's powers were limited, because the record had
been authenticated pursuant to R.C.M. 1102. The government's response to the congressional proved
the judge's powers were not limited, even after the record was authenticated pursuant to R.C.M. 1102.

To begin, this is a 'he said-she said' case where my innocence hinged on if the judge (and later
the Air Force Court of Criminal Appeals) believed my testimony or the victim's. The government even
admitted during my trial that the government's case was problematic because it was a 'he said-she said'
case. The government's trial counsel stated, “And the sexual offenses--you know, we don't have in that,
what we have in the others, which is the accused admitting to putting his hands on her because when it
comes to sexual assault, he's a squadron commander, apparently he knows. I mean he didn't even touch
her. 'l just got into the bed naked with her' and either went to sleep or tapped her and started talking
about divorce. And it is one person's word against another ... .” (R. at 584).

When it became evident during the post-trial Article 39(a) session that the victim and key
witness both committed perjury during their testimony at a hearing sealed pursuant to M.R.E. 412, and
that my Defense intended to move for a new trial and to re-litigate the exclusion of evidence, the merits

of the government's case fell apart because now my Defense had a 'smoking gun'. The only solution the
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government had to maintain my conviction was to argue that the law, post authentication, limited the
military judge's powers pursuant to M.R.E. 412. This novel argument coupled with the fact the military
judge conducted two R.C.M. 802 conferences to prevent central trial issues from appearing on the
record; the military judge failed to include central trial issues in his post-trial 39(a) findings of fact and
conclusions of law summary to the convening authority for action (as advised by the Trial Counsel not
to do); and the Judge Advocate General of the Air Force being cited in a ruling three months prior to
my trial that “'victims' are to be believed and their cases referred to trial,” (United States v. Wright, 75
M.J. 501) (A.F.C.C.A 2015), all violated my Constitutional rights to prove my innocence.

My Defense should have been allowed to bolster its argument by producing the government's
response to Congresswoman Roby's congressional, and proved the convening authority's intent that the
military judge's powers were nof limited pursuant to M.R.E. 412. This would have caught the
government in a lie, and presumably allowed my Defense to develop additional evidence by cross
examining testimony provided at the post-trial hearing with that of the M.R.E. 412 hearing. My
Defense then would have proved perjury and filed a motion for obstruction of justice and petitioned the
government to solicit a federal investigative agency i.e. the FBI, to thoroughly investigate the
circumstances surrounding the $100,000 payment by investigating e-mail, phone records, tax returns,
etc., from the civilian witnesses who testified at the post-trial hearing (and potentially other culprits that
did not testify), and not just rely solely on witness testimony at trial. This would have undoubtedly
proved my innocence by establishing reasonable doubt, destroyed the credibility of the victim, and

shifted the landscape of the trial on its merits.

Perjury that Would Produce a Substantially More Favorable Result for the Accused

First, it is now clear that the dating relationship between Mr. Madden and the victim began well
before the time that was suggested in the M.R.E. 412 hearing. (R. at 95). More importantly, testimony

from the post-trial hearing proved the sexual nature between the victim and Mr. Madden began well



before the time suggested in the M.R.E 412 hearing. In ruling against my previous petition for a new
trial under Article 73, the Court argued, “Unlike Williams, a newly convened court-martial in this case
could not find or infer that by reporting Petitioner's crimes [the victim] was attempting to preserve a
sexual relationship with [Mr. Madden] because, at the time she reported Petitioner's offenses, no such
relationship existed.” (4.F Ct. Crim App decision from Petition for New Trial Pursuant to Article 73;
page 6). (Decided 31 May 2017). At the requested M.R.E. 412 hearing (that the military judge denied at
the post-trial Article 39(a) session), my Defense would have proved and/or 'inferred', the sexual nature
between the victim and Mr. Madden began before the victim made her sexual assault accusations
against me to AFOSI. Similarly to my trial, at the requested M.R.E. 412 hearing, I would have testified
to confirm the police report from September 2013, where I tell the responding officer that I believe the
victim is having an affair with Mr. Madden. (AE XXII police report). The responding officer also
verified my belief of their affair during her testimony at trial. (R. at 304).

My belief from the aforementioned police report, of the victim's and Mr. Madden's affair, were
affirmed before the victim made her report to AFOSI and while we were still married and living
together, thus would contest the Court's decision that, “at the time she reported Petitioner's offenses, no
such relationship existed.” (Id). I would have also testified at the requested M.R.E. 412 hearing to the
Letter of Counseling statement I received in October 2013. (see PE 11). I received a Letter of
Counseling for e-mailing Mr. Madden at his job (where he shared a classroom with the victim) (R. at
699), when my neighbor across the street from the home I recently shared with the victim, revealed to
me that Mr. Madden started spending the night with the victim, only days after I moved out on or
around 16 September 2013. Though both the victim and Mr. Madden danced around actually affirming
when they began their sexual relationship, the victim testified in her own words, her intent to have me
out of the house so she could begin her “dating” relationship with Mr. Madden, thus corroborating my
neighbor's story. “I did not start dating John Madden until after that relationship was over; until after
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Clarence was moved out of the house.” (R. at 684). My testimony at a new M.R.E. 412 hearing,
coupled with the victim and Mr. Madden's testimony, as they are now willing to provide, completely
undercuts both of their insistence that they had a sexual relationship at the conclusion of my divorce
from the victim in April or May of 2014 (R at 95).

A review of Mr. Madden's testimony from the M.R.E. 412 hearing in February 2015, shows
how evasive, unresponsive, and uncooperative Mr. Madden was with the Defense during that hearing
and also during his brief pre-trial interview. (R. at 61-67). Also troubling, while Mr. Madden testified at
the M.R.E. 412 hearing, the victim chose to remain in the court-room to observe his testimony (R. at
61). My Defense would have argued a key Defense theory: the victim's behavior suggested the victim
remained in the court-room during Mr. Madden's testimony to ensure he fulfilled his obligations for the
$100,000 payment, and the victim wanted to make certain he remained, evasive, unresponsive, and
uncooperative while he testified. This theory is further reinforced by the victim's behavior at the post-
trial hearing. After it was discovered there was a $100,000 payment to Mr. Madden, and her
involvement in this matter needed to be explained, the victim elected to leave and not remain in the
courtroom to observe Mr. Madden's testimony. (R. at 685). The Defense would have also correlated this
suspicious behavior to the only other occurrence when the victim chose to remain in the court-room
while another key witness testified, her child (see paragraph #6 from February 2016 Clemency
Memorandum). (R. at 288). Most telling, her child's testimony was ultimately impeached, because it
was discovered after the child testified that he witnessed me assault the victim (his mother), the child's
father later testified the child admitted to his father prior to trial, the child never witnessed me assault
the victim (R at 332). Forcing her child to testify untruthfully creates an additional problem for the
victim, 'Subornation of Perjury', and punishable under 18 U.S.C § 1622.

Mr. Madden summarized in a statement some of the evidence that would have been elicited if
allowed to at the post-trial 39(a) session (see 15 January 2016 Motion for a second Article 39(a)
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session). That statement, in conjunction with testimony that was actually given by both Mr. Madden
and the victim at the post-trial hearing, coupled with the testimony I would have provided, proves that a
M.R.E. 412 hearing at a new trial, would be dramatically different than the one that took place in
February 2015.

Mr. Madden's testimony at a M.R.E. hearing in a new trial, corroborated by the common sense
that their engagement in June 2014, would have followed nearly nine months of dating, would catch the
victim in a lie, and would presumably have been deemed admissible before the fact-finder. Lying about
a sexual relationship with another man before she made the sexual assault accusations against me, in
the midst of divorce and custody proceedings, would have amounted to important cross-examination
material against the victim at trial. Not only would this material evidence cast doubt about the truth of
her sexual assault allegations (along with the other allegations), it also reinforces another key Defense
theory my Defense would have presented at the new M.R.E. 412 hearing: her motive to fabricate
allegations to deflect what would certainly have been viewed in family court as unfavorable, adulterous
behavior during her attempt to win custody of our minor child. (R. at 704-05).

This evidence could have been used to show that the victim only used contraception with Mr.
Madden while our divorce was pending. Once the divorce was finalized, the victim had to no longer
worry about the stigma in family court of becoming pregnant by another man, and began having
unprotected sex with Mr. Madden. Not coincidentally, within about one month of doing so, she became
pregnant. (again see 15 January 2016 Motion for a second Article 39(a) session). Such evidence reflects
the victim's manipulative nature, which my Defense should have been allowed to explore at trial. The
ability to do so would have affected my forum choice, because I would have testified at the conclusion
of the new M.R.E. 412 hearing that I would have elected a jury panel instead of a judge alone panel,
based on if the information revealed at the new M.R.E. 412 hearing, was made available at the time of
trial. Especially in the absence of evidence (other than the victim's and her son's perjured testimony) to
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corroborate the victim's allegations, these are crucial decisions, and the impact of this new evidence (as
well as Mr. Madden's uninhibited testimony) on those decisions reiterate why a new trial is appropriate,
if the findings are not altogether disapproved.

Finally, it must be noted that the third element of Scayff s standard for a new trial only
references the probability of producing a substantially more favorable result at a new trial. A more
favorable result is not limited to findings; it can include sentencing. This is where, if nothing else, the
new evidence would have clearly produced a more favorable result, as the victim perjured details to her
benefit. In her 'unsworn' statement to the court, the military judge acknowledged he would consider it
in arriving at a sentence. (R. at 600). The victim stated, “Because of the things Clarence has done to
me, I have difficulty trusting and struggle to allow people to get close to me.” (R. at 598). My Defense
should have been allowed to appropriately qualify this lie, either through cross-examination at findings,
or through rebuttal at sentencing. By introducing evidence that the victim was in a committed
relationship that lasted nearly a year, and which was sexual before she brought allegations against me,
my Defense could have further proven this statement was false. The intimate nature of the victim's
relationship with Mr. Madden, culminating in having a child together, further demonstrates this point.
At the post-trial hearing, the victim admitted that she and Mr. Madden were engaged to be married. (R.
at 657). Most damaging to the victim's credibility, the victim admitted at the post-trial hearing, her
relationship with Mr. Madden ended not as a result of the accusations alleged against me as mentioned
in her unsworn statement and also her testimony at trial, the victim admitted her relationship with Mr.
Madden ended because of lack of “communication” with Mr. Madden. (R. at 659).

And ultimately, the fact that Dr. Horace, at the victim's behest, “invested” $100,000 in the
victim's fiance's home, squarely places her “victim impact” statement not only into the realm of
fraudulent, but also self-serving and disingenuous. Because the military judge took that impact into
consideration, I was irreparably prejudiced at trial and my adjudged sentence was improper.
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Testimony of Dr. Horace that Would Produce a Substantially More Favorable Result for the Accused

Another deeply troubling issue relating back to the victim's credibility also extends to her
mother, Dr. Katheryne Horace, who over the course of the summer of 2014 invested up to an estimated
$100,000 into the home of Mr, Madden. This is an enormous amount of money, so serious and
suspicious, it warranted both a congressional and a post-trial hearing to investigate the circumstances
surrounding the payment. Since my Defense was prevented from developing additional testimony to
prove why this exchange of money warranted a new trial, I will connect the dots to prove this evidence
(in the light of all the pertinent evidence), would also bolster a substantially more favorable result for
the accused.

To begin, the purported agreement simply does not make sense. Dr. Horace is not a wealthy
woman. (R. at 716). Despite her salary, she regularly provides financial support to her daughter, and
she testified that this entire endeavor exhausted her assets. (R. at 691,715). So investing the amount she
did was no small matter. But when Mr. Madden and the victim effectively ended their engagement on a
whim, Dr. Horace simply accepted her lost investment and moved on? This is a preposterous assertion,
especially after she testified that her willingness to provide the money was predicated exclusively on
helping her daughter. (R. at 716). It is significant that testimony reveals she began paying for the
renovations to Mr, Madden's house around the same time that AFOSI requested a witness statement
from her. (R. at 678,721,728). After renovations were complete in October 2014 and the victim and Mr.
Madden moved into the house, the victim only lived there for one day before ending her engagement
with Mr. Madden and moving out. (R. at 749). The victim moved out days before she testified at the
Article 32 hearing in my case. My Defense would have argued the victim only lived with Mr. Madden
for one day in their newly renovated home, and moved out to live alone because she had to appear
victimized by my acts, as testified during her unsworn statement that she “struggle[s] to allow people to

get close to [her]”, and being engaged and also living with Mr. Madden, would have been used to
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damage her credibility at the Article 32 hearing.

It is also significant that Dr. Horace's testimony from the post-trial Article 39(a) session was that
everyone knew from the beginning of the project, that this was merely a loan to her daughter and her
daughter's fiance, and that she fully expected payment. (R. at 714). Despite this understanding, no
cffort was made to memorialize such a large agreement in writing. (R. at 667, 714). Dr. Horace testified
she paid for the renovations because neither the victim nor Mr. Madden had the finances to qualify for
a home. (R. at 710). However, the victim contradicted her mother's testimony and stated her mother
paid for the home, no because of the victim's bad credit or because the victim couldn't qualify, but
because it was easier to pay her mother back. (R. at 662). And perhaps most telling is the fact that Dr.
Horace did not begin pursuing legal options against Mr. Madden to repay the money, until more than a
year after the relationship with the victim ended. (R. at 719). To be sure, Dr. Horace did not begin
seeking remedies against Mr. Madden until after the evidence was discovered, the post-trial Article
39(a) session had been ordered, and she had been subpoenaed to testify. In other words, Dr. Horace
only began treating the payments as a loan once it became clear that she and the victim needed to craft
an explanation for them, such that it would suit their interests to act as if the payments were something
other than what they were.

Mr. Madden acknowledged in testimony that this is a benefit he stills enjoys to this day. (R. at
753). Though the non-contractual nature of these payments left him with no legal indebtedness to the
victim and Dr. Horace, there was absolutely a moral indebtedness. And that indebtedness appears to
have affected his testimony at the M.R.E 412 hearing. Again, a review of Mr. Madden's testimony from
the M.R.E. 412 hearing (as was also observed by the victim), shows how evasive, unresponsive, and
uncooperative Mr. Madden was with the Defense during that hearing and also during his brief pre-trial
interview. (R. at 61-67). After the evidence showing the breadth of his connections to Dr. Horace and

the victim became public, however, he was required to embrace and explain those payments, just as
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they did.

Regardless of the collective disavowal of any wrongdoing, the simple truth remains that a
witness received substantial benefits from an interested party before testifying. Another 'red flag' that
would have supported my Defense's petition to solicit a federal investigative agency such as the FBI to
thoroughly investigate this $100,000 payment; when Dr. Horace was questioned under oath why she
didn't pay the victim directly instead of Mr. Madden, Dr. Horace said because the victim was stressed
because of the emotional issues of her baby and asked not to have one more thing to worry about. (R. at
711). This testimony was proven false, which substantiates some underhanded purpose to the payment,
because Dr. Horace later testified she did not discover the victim was pregnant with Mr. Madden's
child, until after the renovations were completed and only when the victim visited Dr. Horace at
Alabama in November 2014. (R. at 730-32). When the victim was questioned why her mother paid Mr.
Madden directly instead of her, she could not provide a definitive answer but never mentioned it was
due to her pregnancy. (R. at 665). Again this new evidence, in the light of all the pertinent evidence (as
well as the aforementioned evidence of perjury), would bolster a substantially more favorable result for
the accused and reiterate why a new trial is appropriate, if the findings are not altogether disapproved.

Factual Sufficiencies Used to Bolster My Conviction

Having proved why the newly discovered-evidence of a congressional response from the
convening authority would, in the light of all the pertinent evidence (to include the aforementioned
evidence of perjury from victim), probably produce a substantially more favorable result for the
accused. 1 will briefly challenge the Court's response why my conviction should still be affirmed and a
new trial should not be awarded based on newly discovered evidence.

Again, this is a 'he said-she said' case where my innocence hinged on if the judge (and later the
Air Force Court of Criminal Appeals) believed my testimony or the victim's. The Court acknowledged I
testified at trial but that the merits of my conviction did not rest solely on the victim's credibility. (4. F.
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Ct. Crim App decision from Petition for New Trial Pursuant to Article 73; page 7). (Decided 31 May
2017). The Court bolstered it's affirmation of my guilt from the police officers' testimony who
responded in 2009 and 2012, the victim's 13 year old son who testified about what he witnessed in the
2012 assault, the government's introduced photograph's taken after the 2012 assault, the text messages
from me to the victim following the 2012 assault, and the fact I admitted to taking off my clothes
before getting into our bed. (/d). I will briefly and factually address these issues to further prove my
innocence. |

To begin, I was acquitted from two very violent allegations of punching the victim in the face
multiple times and striking the victim in the buttocks with a door knob, even though the victim testified
under oath I committed these offenses. (see charge sheet). The victim testified I punched her repeatedly
as hard as I could leaving no visible signs of injury whatsoever. A medical doctor for the Defense,
Major Hampton, testified there is no scientific explanation how the victim could have been punched not
only once, but multiple times in the face and not sustain a black eye, bruise, facial fractures or broken
teeth. (R. at 540-41). Dr. Hampton also testified that I would have also sustained some type of injury to
my hand to include possible fractures. (R. at 541-42). No such injuries were ever reported.

I was also acquitted from striking the victim in the buttocks with the door knob even with
photos used as evidence produced by her and taken by her child who later testified against me. (R. at
217-218). Again, the medical doctor for the Defense, Major Hampton, testified there is no scientific
explanation for a doorknob at the height of 3 feet, could sustain the injuries on the buttocks of a 5 foot
4 inch person. (R. at 536). Dr. Hampton also testified the only way the victim could have sustained an
injury on her buttocks they way she testified, was if she were wearing “several 3 or 4 inch heels stacked
on top of one another.” (R. at 537).

The significance of these specifications, and especially the allegation of being punched in the

face, is that they did not result from a finding of 'not guilty' simply from a lack of supporting evidence.
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Rather, they failed because the victim was clearly fabricating details that simply were not possible. This
must lead the Court to question, if the victim was willing to lie under oath about several serious
allegations against me, why would she not lie about the others? I've already proved the victim
committed perjury during the M.R.E. 412 hearing, where she again lied under oath about the sexual
relationship with Mr. Madden. So it should be expected she would also lie about being punched in the
face multiple times and assaulted by a door knob on her buttocks.

Both police officers who testified from the police reports in 2009 and 2012 both testified after
their investigations, they concluded I committed no crime, therefore I was not subject to an arrest. (R.
at 262,269,276).

In the 2009 incident, the government argued during cross examination of this incident, I
conveniently changed the story during my testimony adding details about a radio being the cause of the
argument which I did not disclose to AFOSI during my interview. (R. at 474). However the police
report of the incident states, “the disagreement was over him turning the lights and radio on while
getting ready for work...”, which was a true statement and consistent with my testimony. (L.O. Ex. 11 at
2; A.E. XXI). The police officer from the 2009 incident testified on the stand, no matter what a witness
reports, it is protocol to check for injuries anyway and he did not notice any injuries after interviewing
both the victim and 1. (R. at 275-76). The officer stated he couldn't remember the incident even with the
help of reviewing his report. (R. at 274).

In the 2012 incident, where I was convicted for covering the victim's mouth and nose,
communicating a threat, and kidnapping by confining her in our bathroom, these allegations were not
only investigated by civilian law enforcement and concluded I committed no crime therefore I was not
subject to an arrest, but the government also investigated the incident and determined no crime
occurred, therefore I was not punished nor charged. (see attachment #5 from February 2016 Clemency

Memorandum). (A.E. XXII at 18). The state's attorney office was also notified and sought no action
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(Id; R. at 262). Also note pertaining to the 2012 incident, a medical doctor for the Defense, Major
Hampton, testified that according to the victim's testimony, she should have sustained injuries across
her chest by the force she described I used to restrain her while allegedly covering her mouth and nose
and that she never reported any such injuries across her chest. (R. at 533). The medical doctor also
testified it would not “be unreasonable to associate [the bruise on K.A.'s arm] with finger pressure.” (R
at 529).

Again from the 2012 incident I was convicted for allegedly communicating a threat saying “I
know how to kill you and blame it on PTSD”, Again evidence and testimony will show this incident
was also reported to and investigated by on the scene civilian law enforcement officials, along with the
government and again due to there being no evidence I committed a crime, I was never arrested nor
charged. (R. at 262,269). My testimony along with my medical records will reflect I have never been
treated for or diagnosed with PTSD (see AFOSI Form 40 where my mental health records were
obtained and state “there is no suspicion SUBJECT had mental health counseling”).

The 2012 incident where I allegedly confined her in the bathroom for 45 minutes should have
also been dismissed at trial. A text message I sent at 1700 later that day while in Saint Petersburg,
Florida, which is an hour drive from the home we shared, also proved she was not confined in the
bathroom at all. (R. at 411-13,419). We arrive to my house at 1600, incident occurs lasting no more
than a few minutes, I leave immediately with my daughter and make the text message at 1700 when I
arrive at Saint Petersburg, Florida. (R. at 421).

Again, her son testified he witnessed me assault the victim during the 2012 incident, but the
child's father later testified the child admitted to his father prior to trial, the child never witnessed me
assault the victim, and the child's testimony was impeached (R at 332).

From the 2012 incident, I was granted a protective order against the victim, for her assaulting

me, (R. at 424). This proves my testimony was consistent and believable even in the language I used

19



from the text message months after the incident. My testimony is consistent that I only 'restrained' the
victim from assaulting me.

Finally with the sexual assault charges. I testified I did not commit these offenses. (R. at 443). I
have proved my testimony is consistent. Evidence will show in my testimony and police report weeks
after the alleged sexual assault, the victim and I shared a bed as we were still married and living
together. (R. at 446). Also testimony on a text message I sent her regarding sex almost a year prior to
this alleged incident, I acknowledge that I complained of us only having sex “when she wanted to”,
proving I had no such history of forcing her to have sex. (Id). Also weeks later after the alleged sexual
assault, we both testified to sharing a bed and I initiated sex (again I was naked in our shared bed as I
always sleep naked). This testimony was also verified by the responding poliée officer. (AE XXII
police report). (R. at 304-07). After I initiated sex that morning, she refused consent. There is no
testimony from her or I that at this time, I forced her to have sex even after she said no to my advances.
After she declined my offer, I got out of the bed, never forcing myself on her (/d).

Conclusion

I have proven the Government's response to the congressional inquiry from Congresswoman
Roby was discovered after trial substantiating all three elements of Scaff. I have proven the victim
perjured herself during the M.R.E. 412 hearing and that by reporting my crimes, the victim was
attempting to preserve a sexual relationship with Mr. Madden because, at the time she reported my
offenses, the relationship existed. Finally, I have proven the merits the Air Force Court of Criminal
Appeals used to affirm my convictions (in light of all the pertinent evidence), should not be considered
when deciding to grant me a new ftrial.

WHEREFORE, I respectfully request this Court accept and affirm this petition based on the

evidence discovered after trial, and order a rehearing.
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Signed on this 8th day of August 2017.

CIARENCE ANDERSON 111, Major, USAF
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MARTHA ROBY COMMITTEE:

2n0 DisTaleT, ALABAMA APPROPRIATIONS

Cannon House Orrice Builoie

e Congress of the Wnited States
THouge of Wepregentatives

Uagbington, BE 20515-0102
September 24, 2015

Lieutenant General Mark Nowland
Commander, 12th Air Force

United States Air Force

2915 8. 12th AF Drive, Suite 228
Davis-Monthan Air Force Base, Arizona 85707

Dear General Nowland:

I write regarding the matter of USAF Major Clarence Anderson who was convicted under the Uniform Code of Military
Justice on 22 April 2015 and is now incarcerated at Naval Consolidated Brig Muamar

Beatrice Anderson is Major Anderson’s mather, a resident of Ozark, Alabama, and my constituent.

Mrs. Anderson strongly maintains her son’s innocence, and appeared in person at my office in Washington to discuss her
son’s conviction and subsequent- incarceration. My understanding, based on conversations with Mrs. Anderson and
documents that she has provided, is that at a court martial convened on Aprii 22, 2015 and Major Anderson was found
guilty of sexual assault and a number of other related charges. My further understanding is that, under established
procedure at the time of the alleged criminal acts, Major' Anderson is afforded the opportunity to have his case reviewed
by you, as the Convening Authority, and could later appeal his conviction to both the Air Force’s Court of Criminal
Appeals and the Court of Appeals for the Armed Forces.

According to Mrs. Anderson, new evidence has come to light in in the ittervening period of time that could cast serious
doubt on the veracity of testimony made during the trial, Further, according to Mys. Anderson, she has physical evidence
of witness tampering and has submitted that evidence io the defendant’s counsel,

As you know, my responsibility is to represent my constitnents, and one form of that representation is to setve as a
conduit of information between citizens and their government. I have no per sonal knowledge of the merits of this matfer,
nor is it my intent to inflyence your decision making in any way. However, in the comrse of representing my constituent, I

ask that you please;

l. Make note of my Cengtessmnal office’s interest in this matter, and as appropriate pwwde this letter to all
interested parties,

2. Consider the totahty of all evidence now available, as Iiiasented by legal I counsel, and use yom best | Judgment
when weighing the relative merits of that evidence in the full pursuit of justice,

3. Use appropriate channels to keep my office informed about the progress of this case, as consistent with all
applicable laws and regulations and as deemed appropriate by you.

Thank you for your distinguished service to our country, and thank you in advance for your time and consideration of this

matter,
Very truly yours,

iy,

Membel of Congress

PRINTED ON RECYCLED PAPER



'DEPARTMENT OF THE AIR FORCE
WASHINGTON, D,C. 20880-1000

OFFIGE OF THE SEGRETAHY'
October 23, 2015

SAF/LL
1160 Air Force Pentagon
Washington, DC 20330

The Honorable Martha Roby
United States Representative

422 Cannon House Office Building
Washington, D.C, 20515

Dear Representative Roby:

Thank you for your letter to Lienienant General Mark Nowland, Commander; 12th Air Force,
regarding Major Clarence Anderson. It Gen Nowland’s staff directed your letter to the Secratary of,
the Air Force Office of Legislative Liaison for consideration and appropriate response.

At the present time, Magor Anderson’s conviotion and sentence are not yet final, Lieutenant
General Nowland, the convening authority for Major Anderson’s case, was made aware of 2 $10,000
payment to a witness who testified ata pre-telal heating, Based on this post-trial information,
Lieutenant Genetal Nowland decided to delay signing the final action against Major Andexson and
order a post-trial heating as requested by Major Anderson’s defense counsel. This hearing will take
testimony and evidence to determine if this post-trial information impaocted the validity of the court

mattial results. The military judge also may tule on any motions the defense connsel submits,

. Onoe the post-trial hearing is concluded, the record of trial from the heating will be provided to
Major Anderson. After receiving this information, Major Anderson will be given an opportunity to
submit additional matters in clemency for Lieutenant General Nowland to considey before taking

action on the findings and sentence.

‘We encourage Major Andetson to continue engaging with his defense counsel o seek redress
for any perceived logal deficiencies in his case.

We trust this information is helpful.

Sincerely,

A7
HOMAS W BEROER
Major General, USAF
Director, Legislative Liaison



STATE OF ALABAMA )
COUNTY OF DALE )

To all interested parties: Congresswoman Martha Roby provided me the Congressional Response from
Major General Thomas W. Bergeson. | then mailed a copy of the Congressional Response from Major
General Thomas W. Bergeson to my son, Major Clarence Anderson Ill, on or around April 2016, four

months after the post-trial hearing.
M' @m)

BEATRICE Anderson

State of Alabama )
County of Dale )

Subscribed, Sworn To and Acknowledged before me this the L day of B&%}i’k 2017.

Notary Pub i

My commission expires:

S, SARAELIZABETHC, mrmaws
‘ S MyCommisson Explres

November 7, 2020



